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DECISION

Statement of the Case  

GREGORY Z. MEYERSON, Administrative Law Judge.  Pursuant to notice, I heard 
this case in Redding, California on August 21 through 24, 2012.  This case was tried following 
the issuance of an Order Consolidating Cases, Amended Consolidated Complaint and Notice of 
Hearing (the complaint) by the Regional Director for Region 20 of the National Labor Relations 
Board (the Board) on July 20, 2012.  The complaint was based on a number of original and 
amended unfair labor practice charges, as captioned above, filed by SEIU United Service 
Workers-West, CTW, CLC (the Union or the Charging Party).  It alleges that Windsor Redding 
Care Center, LLC (the Respondent, the Employer, or Windsor Redding), has violated Section 
8(a)(1), (3), and (5) of the National Labor Relations Act (the Act).  The Respondent filed a timely 
answer to the complaint denying the commission of the alleged unfair labor practices.1  

All parties appeared at the hearing, and I provided them with the full opportunity to 
participate, to introduce relevant evidence, to examine and cross-examine witnesses, and to 
argue orally and file briefs.  Based upon the record, my consideration of the briefs filed by 
counsel for the Acting General Counsel, counsel for the Union,2 and counsel for the 

                                               
1 All pleadings reflect the complaint and answer as those documents were finally amended 

at the hearing.  The General Counsel’s formal documents (G.C. Ex. 1.) contain the charges, 
amended charges, and affidavits of service establishing the dates upon which those charges 
were filed with the Board and served on the Respondent, as alleged in the complaint.

2 While counsel for the Union did not file an independent brief, he incorporated by reference 
Continued
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Respondent, and my observation of the demeanor of the witnesses,3 I now make the following 
findings of fact and conclusions of law.  

Findings of Fact

I. Jurisdiction 

The complaint alleges, the Respondent’s answer admits, and I find that at all times 
material herein, the Respondent has been a corporation, with an office and place of business 
located in Redding California, herein called the Redding facility, where it has been engaged in 
the business of providing long-term health care and rehabilitation services.  Further, I find that 
during the twelve-month period ending April 13, 2012, the Respondent, in conducting its 
business operations just described, derived gross revenues in excess of $100,000; and during 
the same period of time, purchased and received at its Redding facility, goods valued in excess 
of $5,000, which goods originated from points outside the State of California.  

Accordingly, I conclude that the Respondent is now, and at all times material herein has 
been, an employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the 
Act.

II. Labor Organization 

The complaint alleges, the Respondent’s answer admits, and I find that at all times 
material herein, the Union has been a labor organization within the meaning of Section 2(5) of 
the Act.  

III. Alleged Unfair Labor Practices

A. The Dispute

Counsel for the Acting General Counsel alleges that the Respondent suspended and 
then discharged employees Denise Whitmire (Whitmire) and Angela Rowland (Rowland) 
because of their union membership and union activities in violation of Section 8(a)(1) and (3) of 
the Act.  The Respondent denies this contention, and alleges that it suspended and 
subsequently discharged Whitmire and Rowland for violating state and federal law and Windsor 
Redding policy regarding elder abuse.  Specifically, the Respondent contents that Whitmire 
failed to report suspected elder abuse and then destroyed physical evidence of that abuse, 
which also had a direct impact on a resident’s medical care.  According to the Respondent, 
months later and in a totally separate incident, Rowland was suspended and then terminated for 
verbally threatening a resident at a doctor’s office, thereby committing elder abuse.  However, 
the General Counsel contends that the Respondent’s stated reasons for suspending and  
terminating Whitmire and Rowland were nothing more than a pretext designed to conceal its 
true motive, namely because those employees supported the Union. 

_________________________
and adopted as his own the brief filed by counsel for the Acting General Counsel.

3 The credibility resolutions made in this decision are based on a review of the testimonial 
record and exhibits with consideration given for reasonable probability and the demeanor of the 
witnesses.  See NLRB v. Walton Manufacturing Company, 369 U.S. 404, 408 (1962).  Where 
witnesses have testified in contradiction to the findings herein, I have discredited their 
testimony, as either being in conflict with credited documentary or testimonial evidence, or 
because it was inherently incredible and unworthy of belief.
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Further, the Acting General Counsel alleges that the Respondent has failed and refused 
to bargain with the Union regarding the decisions to suspend and terminate Whitmire and 
Rowland and over the effects of those decisions, in violation of Section 8(a)(1) and (5) of the 
Act.  The Respondent denies that any such legal obligation exists, and, further, that in any 
event, assuming such a requirement exists, it did provide the Union with an opportunity to 
bargain, of which opportunity the Union failed to take advantage.   

Finally, the complaint charges that the Respondent violated Section 8(a)(1) and (5) of 
the Act by unilaterally discontinuing an alleged past practice of granting wage increases to 
employees commensurate with their annual performance evaluations on or near the anniversary 
of their respective date of hire.  The Respondent contends that there was no such past practice, 
and, even assuming there existed such a past practice, that the Respondent has made no 
changes in that practice.  In the alternative, the Respondent argues that if there is a violation of 
the Act, it is “technical” in nature, and has been cured by the Respondent’s subsequent action in 
granting retroactive wage increases to the impacted employees.    

B. The Facts  

Windsor Redding is a skilled nursing facility located in Redding, California.  It is operated 
at the management level by SNF Management and at the facility level by Windsor Health Care, 
which manages other skilled nursing facilities under the Windsor name.  Ken Cess, the Regional 
Director of Operations for SNF, described Windsor Health Care and SNF as “parallel 
companies,” owned by the same principals.  The Windsor Redding facility has approximately 80 
patients, with 109 employees working at the facility.  Of that number, around 80 are employed 
as service and maintenance employees, and another approximately 15 employees work as 
licensed vocational nurses. 

On January 21, 2011, the Union was certified as the exclusive collective bargaining 
representative of the Respondent’s service and maintenance employees in a unit described as 
follows:  “All full-time and regular part-time Certified Nursing Assistants, Restorative Nursing 
Assistants, Dietary Aides, Cooks, Housekeepers, Laundry Aides, Activities Assistants, Social 
Services Employees, Medical Records Employees, Receptionists and Admissions Coordinators 
employed by the Employer at its 2490 Court Street, Redding, California facility; excluding all 
other employees…guards and supervisors as defined by the Act.”

On January 21, 2011, the Union was certified as the exclusive collective bargaining 
representative of the Respondent’s licensed vocational nurse employees in a unit described as 
follows:  “All full-time and regular part-time Licensed Vocational Nurses; excluding all other 
employees, office clerical employees, guards, managers, and supervisors as defined in the Act.” 

The parties agree and I find that the service and maintenance employees’ unit and the 
licensed vocational nurses’ unit, which are described above, are both units appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the Act. 

Further, the parties agree and I find that since January 21, 2011, based on Section 9(a) 
of the Act, the Union has been the exclusive collective bargaining representative of the 
employees in the service and maintenance unit and of the employees in the licensed vocational 
nurse unit, which units are both described above. 

Jim Philliou, the Union’s Nursing Home Contracts Negotiator, testified that he was the 
lead union negotiator during the Windsor Redding contract negotiations.  According to Philliou, 
the parties started bargaining in February of 2011, and after 18 months of negotiation, with 
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approximately 20 bargaining sessions, they finally reached agreement on the terms of a first 
contract.  A “tentative agreement” was signed on August 7, 2012, with an expiration date of 
August 6, 2013.  Ken Cess testified, during cross-examination by counsel for the General 
Counsel, that of the six Windsor Health Care facilities, three are union represented facilities, of 
which only Windsor Redding was organized after it was acquired.4  

A considerable period of time during the hearing was devoted to the Respondent’s 
position that Whitmire and Rowland were terminated for violating both federal and state law, as 
well as the Respondent’s policies, regarding elder abuse.  In that regard, counsel for the 
Respondent was afforded an opportunity to offer witness testimony and documentary evidence 
as to the specific laws and policies that applied to elder abuse.  Having received this evidence, I 
have no doubt that skilled nursing homes, including the Respondent, must be very vigilant in 
training staff to identify, report, and prevent elder abuse.  During the hearing, counsel for the 
Acting General Counsel indicated her understanding of these laws and requirements, and did 
not dispute or challenge the importance of the Respondent’s efforts to ensure that such abuse 
did not occur, and that staff was adequately trained to prevent and report any such abuse.5  

Counsel for the Respondent stresses that under California law, a nursing home must 
report known or suspected instances of elder or dependent adult abuse.6  Failure to do so is a 
crime.  Further, all employees who work in long-term care facilities, including support and 
maintenance staff, are “mandated reporters.”  A mandated reporter is required to report known 
or suspected abuse if he or she has observed or has knowledge of the incident; has been told 
by an elder or dependent adult that he or she has experienced abuse; or reasonably suspects 
that abuse has occurred.  Mandated reporters must follow specific requirements for reporting 
known or suspected cases of abuse to the proper authorities.  A mandated reporter’s duty to 
report suspected abuse is an individual duty.  It is the mandated reporter’s responsibility to 
report suspected abuse to the proper state or local authority, separate and apart from the 
reporting obligation of his or her employer.  Also, to ensure that suspected elder abuse is 
recognized and reported, both California and federal laws require residential care facilities to 
provide training and continuous education to all staff. 

Windsor Redding maintains an Abuse Prevention and Procedure Manual.  That Manual 
advises employees that the Respondent has a “Zero Tolerance for Abuse,” and sets forth in 
detail the mandatory reporting requirements for suspected resident abuse.  (Res. Ex. 18.)  The 
Respondent’s policy states that any employee “suspected of alleged abuse will be suspended 
during the investigation and ultimately terminated if the investigation confirms willful abuse.”  
(Res. Ex. 20.)  In addition to the legal duty to report suspected abuse to the state, the 
Respondent’s employees also must report suspected abuse directly to Anne Gilles, the 
Respondent’s Abuse Prevention Coordinator, or in her absence to the Director of Nursing or the 
Nurse Supervisor on duty.  (Res. Ex. 18.)  Employees are advised of the location of the Abuse 
Manual, and that they may review the resident abuse policies at any time.  

                                               
4 While counsel for the General Counsel has suggested through her questions to various 

witnesses that the negotiations between the Union and the Respondent were very difficult and 
time consuming, it should be noted that as of the date of this hearing, there has been no charge 
filed with the Agency alleging surface bargaining on the part of the Respondent. 

5 As there is no dispute that federal and state laws prohibit elder abuse and mandate certain 
action on the part of a nursing home and its employees, this decision will not contain specific 
citations to those laws. 

6 Federal law also mandates that certain individuals in long-term care facilities report any 
‘”reasonable suspicion’ of crimes committed against a resident of that facility.”
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The Respondent provides initial training for new employees, as well as training twice a 
year for all employees to inform them of their legal duties as mandated reporters of suspected 
resident abuse.  During these training sessions, the Respondent shows employees a video, 
produced and distributed by the State of California, entitled, “Your Legal Duty…Reporting Elder 
and Dependent Adult Abuse.”  (Res. Ex. 14.)7  This video is intended to educate the staffs of 
nursing homes regarding different types of patient abuse, how to recognize abuse, the 
procedure for reporting suspected abuse, and the consequences for failing to do so.  Gilles, who 
is also the Respondent’s Administrator, testified that at those times when the Respondent 
showed the video to the staff, a trainer would conduct question and answer sessions to ensure 
that the employees understood their duties and responsibilities to prevent and report abuse.  At 
these training sessions, employees are given a copy of the legally mandated reporting 
requirements, which they sign as evidence of receipt.  Both employees Denise Whitmire and 
Angela Rowland have signed such a receipt.  (Res. Ex. 1 -2.)  

The Respondent employed Denise Whitmire as a housekeeper from January 2010, until 
her termination on February 21, 2012.8  Whitmire was an active union supporter.  She was a 
member of the union bargaining committee and attended bargaining sessions with management 
once or twice a month for approximately 18 months.  Whitmire testified that during this period of 
time, she frequently updated her coworkers during breaks in the lunch room or while smoking 
on the patio regarding the progress being made at the negotiations.  Additionally, while the first 
contract was being negotiated, Whitmire participated in two Union picket lines in front of the 
Respondent’s facility and maintained pro-union signs on her personal car, which was parked in 
the facility parking lot where it was visible to both employees and management.  

There is no question that Whitmire’s union activities were significant and were well 
known to the Respondent’s managers and administrators, including the principal administrator, 
Anne Gilles.  Further, it is clear from the record that Gilles did not like Whitmire.  According to 
Denise Henschel, a former payroll clerk, Gilles told her that she should not be having lunch or 
taking smoking breaks with Whitmire as Whitmire “was part of the Union, and you had to watch 
what you said around her.”  Further, when Whitmire applied for and interviewed for a 
housekeeping supervisor position in October 2011, Gilles commented to Henschel that she 
could not understand why anybody would apply for a supervisory position when “they caused so 
many problems at the facility; [and] who would ever consider them for a supervisory position.”  
This comment was apparently in reference to Whitmire, who ultimately was denied the 
supervisory position.  Supporting this contention was the testimony of Certified Nursing 
Assistant Frances Marley who testified that around Thanksgiving of last year, she overheard 
Gilles tell the “medical records lady” that “she hated Denise Whitmire because [Whitmire’s] got a 
big mouth.”   

On February 14, 2012, Whitmire arrived at work at approximately 4:40 am.  She learned 
from a fellow employee that a transient was found under the desk in the lobby the night before, 
and subsequently removed by the police.  Whitmire clocked in and began her work shift shortly 
thereafter, starting her duties in the lobby.  The lobby is accessible to all employees and 
residents 24 hours a day.  On a table she noticed a Kleenex, which, according to Whitmire, had 
been scribbled on in pencil.  When testifying she initially described the writing as scribble, 
largely nonsensical, resembling a “crossword puzzle,” with writing going in all directions, like 

                                               
7 During the hearing, this video was played on the record with the audio portions of the video 

being recorded, and with the visual portions of the video being commented on by counsel for the 
Respondent and by the undersigned.

8 All dates refer to 2012 unless otherwise indicated.
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“chicken scratch,” and was nearly impossible to read.  However, she testified that she could 
make out the block letters “MEEK,” but did not recognize those letters as spelling the name of a 
resident.  (Hereinafter referred to as “Resident A.”)9  Also, somewhat later Whitmire testified that 
the writing on the Kleenex said, “They took my house, and now they’re going to kill me.”  

Whitmire insisted that the scribbled-on Kleenex did not resemble a note or a letter in any 
way.  She testified that a number of employees were in the lobby and she showed them the 
Kleenex.  Those employees included Certified Nursing Assistants (CNAs) Ron Rich and 
Frances Marley, plus at least one other CNA, and housekeeper Susan Lees.  Whitmire asked 
the employees what they thought of the Kleenex.  She testified that Ron Rich said it looked like 
“trash,” and that at least on other employee, who she could not identify said, “She does this all 
the time.”  Further, Whitmire contends that Susan Lees could not read the Kleenex, as she did 
not have her reading glasses with her.  Convinced that the Kleenex was trash, Whitmire testified 
that she threw it away.

Rich testified that when shown the Kleenex, he could read the writing and could also 
read Resident A’s name, and recognized her as one of the residents that he cared for.  Further, 
he testified that the resident had been admitted to the home approximately one month earlier, 
and that she “scribbled on everything in her room,” including bedspreads.  According to Rich, he 
never reported this behavior to anyone.  Further, he did not testify that he described the Kleenex 
to Whitmire as trash, nor did he suggest that she throw it away. 

Frances Marley testified that the writing on the Kleenex looked like “chicken scratch,” 
however; Whitmire was able to read it, and, in fact, read it to Marley.  According to Marley, there 
was another CNA present, Dawn Mraz.  Marley testified that Mraz said that the resident “does 
this all the time and has been care planned.”  Supposedly, Mraz said that as the conduct was 
care planned, it did not need to be further reported.  According to Marley, she herself said that if 
the resident’s conduct had been “care planned,” to throw the Kleenex away.  However, later in 
her testimony she appeared to contradict herself, saying that she told Whitmire to take the 
Kleenex and report it to management by showing it to the “Charge Nurse” in Wing 2. 

It should be noted that according to the credible record evidence, “Resident A” had only 
been living at the facility for about a week when the incident in question occurred.  Further, the 
term “care plan” refers to the clinical diagnoses for an individual resident, his/her symptoms and 
behavioral issues, plus the planned course of treatment for that resident.  The record also 
established that CNAs can not add or eliminate anything from a resident’s care plan, but only 
Registered Nurses (RNs) and Physicians can do so.  Also, the credible record evidence 
established that the CNAs do not supervise the housekeeping staff, but do typically give them 
basic instructions such as pointing out when trash containers need to be emptied. 

As will be noted throughout this decision, there a number of reasons why I do not find 
Denise Whitmire to be a credible witness.  In this instance, I find her testimony regarding her 
finding of the Kleenex/note and then discarding it to be, at the least, disingenuous.  Clearly, this 
was a note from a resident, although written on a Kleenex.  Whitmire recognized it as such and 
was able to read its contents, despite her initial testimony to the contrary.  Certainly, by the time 

                                               
9 In an effort to protect the confidentiality of the two residents of the nursing home involved 

in this proceeding, the witnesses were instructed to refer to them as “Resident A” and “Resident 
B.”  The first resident being the one involved in Whitmire’s situation, and the second resident 
being the one involved in Rowland’s situation.  However, in some instances the witnesses forgot
and referred to the residents by their actual last names.



JD(SF)-60-12

 5

10

15

20

25

30

35

40

45

50

7

she showed it to other employees who were coming into the lobby, she had become aware of 
the specific resident involved, the precise substance of the note, and the fact that this resident 
had a habit of writing notes on various materials.  Her attempt to portray her subsequent actions 
in not reporting the note to management and in throwing away the Kleenex as following the 
directions given to her by certain CNAs is inaccurate at best.  There is no credible record 
evidence that she is supervised by the CNAs, but, rather, evidence that she is supervised by the 
housekeeping supervisor.  Her decision to discard the note was simply based on Whitmire’s 
conclusion that it was trash, not worth saving or bringing to the attention of management. 

Further, I conclude that under federal and state law, as well as pursuant to the 
Respondent’s internal policy, finding such a note required that Whitmire, as a mandated 
reporter, at a minimum, furnish the Kleenex to management, so that a proper notice could be 
filled with the local authorities.10  There is simply no credible evidence that finding a note where 
Resident A asserts that someone has taken her home and intends to kill her can be disregarded 
as something other than suspected elder abuse, merely because a care plan allegedly refers to 
similar past conduct by the resident. It is apparent to me that Whitmire exercised very poor 
judgment in failing to follow the required procedures in reporting suspected elder abuse, and, 
further, in destroying the physical evidence by discarding the note.11  Certainly, she had 
received training that should have caused her to act differently.  

Gilles arrived at work several hours after Whitmire had discarded the Kleenex, and she 
learned of the incident from the receptionist, Tootie Oberg.  Gilles was concerned about the 
note and asked Housekeeping /Maintenance Supervisor Clayton Campbell, Whitmire’s direct 
supervisor, to obtain more information.  Campbell questioned Whitmire about the incident, and 
she told him that the Kleenex contained the name of a resident and that it said, “They took my 
house and now they’re going to kill me.”  He asked what she did with the note, and Whitmire 
replied that she had thrown it away.  Campbell told Whitmire not to throw away a note like that 
in the future, but to show it to her supervisor.   

Campbell reported his conversation to Gilles who continued to look into the matter.  
Oberg had told Gilles that she had heard that Whitmire had shown the note to Ron Rich, Fran 
Marley, and Susan Lees.  According to Gilles, she met with Rich that day and asked him about 
the incident.  Gilles testified that Rich was hesitant to talk with her, indicating that he did not 
want to get involved, and specifically saying, “I didn’t talk to her. I don’t want to get into it.  I don’t 
want to get into her stuff.”  He did not indicate that he knew what the note said or who the 
patient was who wrote it.  However, Rich’s account is somewhat different.  He testified that 
about 9 am he was approached by Gilles, who asked him if he would be willing to talk with 
Yolanda Thomas from Human Resources about the incident, which he agreed to do.12  
Interestingly, he denies that Gilles actually spoke with him about the incident on that same day.  
Obviously, this makes no sense.  In order to ask Rich if he was willing to talk with Thomas about 
the incident, Gilles would need to broach the subject with him.  Therefore, I credit Gilles’ version 

                                               
10 Under California state law, not only should Resident A’s note have been turned over to 

the California State Agency responsible for investigating suspected elder abuse, by also to the 
Office of the State Ombudsman, which acts as the personal advocate on behalf of the resident.

11 When Gilles ultimately learned of the existence of the note, several hours later, the day’s 
rubbish had already been picked up by the trash collectors, and, thus, the note became 
irretrievable.   

12 All that Rich recalls of his conversation with Thomas on February 14 was that she asked 
him what he would have done with the tissue had he found it, to which he replied that he would 
have done nothing with it, as he didn’t believe it constituted suspected elder abuse.
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of her conversation with Rich on February 14. 

Gilles testified that she did not speak with Fran Marley on that day, as Marley worked the 
midnight shift and was gone by the time Gilles arrived at work.  In any event, Gilles testified that 
she did speak with Whitmire about the note that same day.  According to Gilles, Whitmire 
admitted that she found “a scratchy note on a piece of tissue,” with Resident A’s name on it, 
described the contents of the note, and said that she “put it in the dumpster,” because she 
“thought it was trash.”  Gilles suggested looking for the note, but by that time the trash had been 
removed from the facility.  Gilles ended the conversation by admonishing Whitmire that she had 
created a problem, and that she should have reported finding the note.  However, Whitmire 
denies having a conversation with Gilles about the note until the following day.  I do not find this 
denial credible.  Gilles was obviously upset about the note being discarded.  She sent Clayton 
Campbell to speak with Whitmire, spoke with Rich herself, and asked him to talk with Yolanda 
Thomas from Human Resources.  It is simply logically that she would have been in a hurry to 
talk personally with Whitmire, and, so, I credit Gilles that this conversation with Whitmire did 
occur on February 14.

That same day Gilles spoke with housekeeper Susan Lees to find out what she knew of 
the incident.  Lees reported that she had seen Whitmire, Rich, and Marley looking at a note, but 
because she did not have her glasses with her at the time, Lees could not actually read the 
note.  Further, Lees told Gilles that Whitmire had read the contents of the note to her, and that 
she understood that Whitmire had thrown the note away.

Gilles testified that after meeting the witnesses to the incident, she called her boss, Ken 
Cess, the Regional Director of Operation for SNF, and Human Resource Manager Yolanda 
Thomas to discuss the incident with them.  Thomas indicated that she would come to the facility 
the following day to meet with Whitmire.  In the meantime, Gilles reviewed Resident A’s chart 
and spoke with her nurse to determine what kinds of medical problems she had.  According to 
Gilles, she discovered that Resident A was new to the facility, having only been admitted about 
8 days earlier.  Further, she met with the Respondent’s Director of Nursing and advised her of 
the note and directed her to discuss the resident’s claims, as reflected on the note, with the 
patient’s physician.

Based on her investigation, Gilles determined that the facility had an obligation to report 
what she considered to be suspected patient abuse.  Accordingly, she faxed a report to the 
State of California, Health and Human Services Department.  (Res. Ex. 24.)  Gilles also 
contacted the local police department by phone to notify them of the incident, and faxed a report 
to Joanne Montgomery, the facility’s Ombudsman.  (Res. Ex. 25.)

The following day, February 15, Gilles and Thomas meet with Whitmire and her union 
representative, Angela Rowland.  The meeting began with Whitmire explaining how she found 
the note, what it looked like, and that she threw it out thinking that it was trash.  Whitmire 
indicated that she never suspected abuse when she found the Kleenex since she had been told 
by one of the CNAs that Resident A did this all the time.  Gilles responded by reminding 
Whitmire that she was a “mandated reporter,” and should have reported the incident and turned 
in the note.  Apparently a decision had been made prior to the meeting to suspend Whitmire, as 
she was presented with a prepared “Correction Action Memo.”  (G.C. Ex. 2.)  The document 
stated that Whitmire was being suspended for a “Failure to report suspected abuse,” and for 
“Throw[ing] away evidence.”  Whitmire took the opportunity to write in the employee statement 
section of the memo, “Note was on Kleenex, aids told me she does this all the time, so I didn’t 
take it seriously.  Sorry, Denise Whitmire.”    
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Denise Henschel, the Respondent’s payroll clerk, testified that in the late afternoon of 
February 14, the day before Whitmire’s suspension, Gilles directed Henschel to prepare 
Whitmire’s final check.  According to Henschel, earlier that day Gilles had told Henschel that 
she intended to contact the Respondent’s corporate office to ask whether she could fire 
Whitmire over the Kleenex incident.  It was Henshel’s testimony that Gilles’ practice when she 
intended to terminate an employee was to order the final check, suspend that person, and when 
the check arrived to terminate that person’s employment.  Counsel for the General Counsel 
contends that Gilles' action in ordering Whitmire’s final pay check shows that she had made up
her mind to terminate Whitmire as early as the afternoon of February 14.

Gilles testified that she decided to terminate Whitmire because as a “mandated reporter” 
she should have reported the note, and her mistake was compounded by throwing away the 
evidence of the suspected elder abuse.  Ken Cess testified that he approved the decision to fire 
Whitmire after discussing the situation with both Gilles and Yolanda Thomas.  In fact, he 
indicated that he made the ultimate decision to terminate Whitmire.

On February 21 Gilles met with Whitmire and her union representative, Angela Rowland.  
Also present was Henschel.  The meeting was short, with Whitmire not being given any further 
opportunity to defend her actions.  Gilles informed Whitmire that she was being terminated and 
handed her a notice of termination.  That notice reflected that corrective action in the form of 
termination was being taken because Whitmire “did not report suspected abuse to state, 
ombudsman or facility,” and she “destroyed the evidence without showing [it] to state, 
ombudsman, or administrator.”  (G.C. Ex. 3.) 

It should be noted that the State of California, Department of Public Health (DPH) 
investigated the incident report of suspected elder abuse submitted by Gilles.  The state 
ultimately concluded that there were no deficiencies in the Respondent’s reporting procedures, 
as the Respondent, through Gilles’ action, had promptly reported Resident A’s note.  There was 
no finding concerning any inaction on the part of Whitmire.  (G.C. Ex. 23.)13  Further, it should 
be mentioned that even following Whitmire’s termination, she remained on the union bargaining 
committee, without any protest on the part of the Respondent.  

Angelia Rowland was employed by the Respondent for eleven and a half years.  She 
initially worked as a housekeeper before receiving her license as a Certified Nursing Assistant 
(CNA) nine years ago, and then worked as a Restorative Nursing Assistant (RNA) for the last 
two years of her employment.  As a RNA, Rowland was responsible for the care of residents, as 
well as administering restorative physical therapy treatments.  There is no dispute that Rowland 
was an excellent employee.  Her work was superior, and she was well liked by management, 
staff, residents, and their families.  Gilles testified as much during the hearing.  

Rowland was an active member of the Union during the initial organizing drive and 
throughout bargaining of the first contract.  She collected signatures prior to the representation 
election, passed out union literature, pens, and stickers to coworkers during the organizing 
drive, and furnished union information to coworkers during the union campaign and on progress 
at the barging sessions.  She participated in two picketing events at the Respondent’s facility, 
and was the only employee featured on the local television news as a spokesperson for the 
Union.  Her car, parked near the Respondent’s facility, was used to display pro-union signs.  
Rowland was one of the five employee members of the union negotiating committee.  In that 

                                               
13 The DPH agent also served as an employee of the Centers for Medicare and Medicaid 

Services (CMS), a federal agency.
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capacity, she attended bargaining sessions once or twice a month for approximately eighteen 
months.  She and Ron Rich were the two shop stewards at the facility.  As such, she attended 
disciplinary meetings with employees, including those disciplinary meetings involving Denise 
Whitmire’s suspension and termination.  Further, there is no question that the Respondent’s 
management was well aware of Rowland’s extensive union support and activities.  

As a RNA, one of Rowland’s duties was to accompany residents to doctors’ 
appointments outside the facility.  On May 24, Rowland accompanied Resident B14 to a doctor’s 
office.  Lewis Johnson, employed by Merit MediTrans, was the van driver assigned to dive the 
resident and Rowland to the doctor’s office.  Resident B is confined to a wheelchair.  She is a 
very difficult patient, suffering from dementia and prone to frequent, sometimes near constant, 
outbursts of yelling, screaming, and threatening, accompanied by the use of profanity.  
Sometimes those outbursts also include threats of bodily harm.  Resident B was well known to 
Rowland, who frequently cared for her.

Rowland testified that on this occasion, Resident B was particularly upset and agitated, 
apparently brought on by being moved into and out of the van, and because of the very windy 
conditions outside.  The resident began her outbursts as she was placed into the van and 
continued yelling throughout the short trip to the doctor’s office and into the lobby/waiting room 
of that office.  She yelled “Knock it off,” and “Shut up,” and similar comments, interspersed with 
profanities.  Rowland testified that regarding the profane comments, she could not recall 
specifically what the resident yelled, as she was so used to hearing such comments that she no 
longer paid much attention to them.  According to Rowland, during the trip she attempted to 
comfort the resident, saying the resident’s name and calmly repeating, “It’s okay; it’s okay.”  
However, as they entered the lobby of the office, Resident B’s outbursts became more extreme 
with yelling and profanity.  Rowland positioned the resident in the waiting room and sat next to 
her.  Shortly thereafter the driver left the office, returning approximately 45 minutes later to pick 
up Rowland and Resident B and return them to the nursing home.

Seated in the lobby at a reception desk were two medical assistants.  Behind them in a 
separate office was an additional medical assistant.  However, from where Rowland was sitting 
she could not see any of these medical assistants.  At no point during the time that she was at 
the doctor’s office did a member of the doctor’s staff speak with Rowland about her behavior 
towards Resident B, or about Resident B’s behavior.  While waiting to be called for the 
appointment, Resident B’s daughter appeared on the scene.  She waited with her mother and 
Rowland and never said anything to Rowland about Rowland’s conduct towards her mother.  
Similarly, the van driver said nothing about Rowland’s conduct.

A few minutes after the daughter arrived, they were called into the exam room, where 
both Rowland and Resident B’s daughter accompanied the resident.  Following the 
appointment, Rowland accompanied Resident B in the van back to the nursing home with 
Johnson driving.  During the ride back, the resident continued her profane outbursts.  Once 
back at the facility, Rowland took Resident B to her room and got her settled in.  

However, unbeknownst to Rowland, while she was in the doctor’s office, the 
Respondent’s Director of Nursing, Jane Thimmesch, received a phone call from Terra Pagnano, 
a biller/office coordinator at the doctor’s office complaining about Rowland’s conduct.    
Pagnano reported that as Rowland and Resident B were entering the doctor’s office, Resident B 

                                               
14 As noted earlier, in an effort to maintain patient confidentiality, the particular resident 

involved in this incident is referred to as “Resident B.”  
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was yelling and Rowland screamed, “If you don’t knock it off, I am going to beat your ass.”

Thimmesch questioned Pagnano as to what she heard to make sure she was certain 
that it was Rowland who had made the threat.  Pagnano confirmed that the speaker was 
Rowland.  Thimmesch testified that she was shocked that a nurse would say such a thing to a 
patient, and to ensure that it was not a crank call, she called Pagnano back at the doctor’s office 
during which call Pagnano repeated the words spoken by Rowland to Resident B.  Thimmesch 
even asked Pagnano if the words might have been spoken by Resident B, but Pagnano insisted 
that the speaker was Rowland.  Also, Pagnano informed Thimmesch that two of her co-workers 
at the doctor’s office had also heard Rowland threaten Resident B.  

Concerned that Rowland had committed elder abuse towards Resident B, Thimmesch 
immediately brought the news to Anne Gilles.  Gilles testified that she was stunned, particularly 
because she knew that Rowland was a good employee who had never previously been accused 
of such conduct.  Gilles considered the accusation so serious that she immediately drove the 
short distance to the doctor’s office to investigate the claim.  She arrived while Rowland, 
Resident B and her daughter were in the examination room.  While at the office Gilles and 
Rowland did not see each other.  

When Gilles arrived at the doctor’s office Pagnano had left work for the day, but the 
other two medical assistants who had heard the threat were still present.  Those two 
employees, Erica Catona and Lindsay Murphy, sat at the reception desk, while Pagnano worked 
in an office behind the desk.  Gilles questioned both Catona and Murphy as to what they heard.  
Both women informed Gilles that they heard Rowland scream at Resident B in a rude manner, 
“If you don’t knock if off, I’m going to beat your ass.”  They both admitted that they did not 
actually see Rowland make the threat, but only heard it.  However, they insisted that it was 
Rowland who had made the threat because they heard two distinct voices yelling at the same 
time.  They claimed to be familiar with Resident B’s voice, having heard it on previous office 
visits, and were sure that she had not said the words in question.  Catona and Murphy indicated 
that they, along with Pagnano, had discussed the incident among themselves before speaking 
with Gilles, as they were so shocked by what they heard.  Gilles stressed the seriousness of the 
accusation, telling the two women that it could mean Rowland’s “certification, her livelihood.”  
She asked them if they were “really, really sure.”  Further, Gilles indicated that she might have 
to terminate Rowland, in which event they would not see her again.  Still, both Catona and 
Murphy insisted that were certain about what they heard, and that it was Rowland who said it.15  

While still at the doctor’s office, Gilles attempt to speak with the van driver, Lewis 
Johnson, who had returned to the office in anticipation of picking up Resident B and Rowland 
and driving them back to the nursing home.  Gilles testified that when she approached him, that 
Johnson had his hat pulled down low and was preoccupied playing with some kind of an 
electrical device.  He acknowledged that he was the van driver and gave Gilles his name, but 
never looked up from his electrical device.  Gilles asked Johnson if he had heard or saw 
“anything wrong” when bringing Resident B into the office.  According to Gilles, Johnson replied, 
“I know nothing. Nothing happened.”16  She testified that based on way Johnson acted and the 

                                               
15 Following their interview by Gilles, both Catona and Murphy prepared separate written 

“Telephone Encounters,” which they placed in Resident B’s file, memorializing their 
conversations with Gilles and reiterating the threat they heard Rowland make to Resident B.  
(Res. Exs. 31, 32.)

16 Subsequently, Gilles prepared a written note of her conversation with Johnson.  (Res. Ex. 
26.)
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brevity of his answer, she assumed that he either had not been paying attention to the 
interaction between Rowland and Resident B, or else did not want to get involved.  

It is necessary to consider the credibility of the three medical assistants and of the van 
driver, all of whom testified during the trial.  I found medical assistants Catona, Murphy, and 
Pagnano all to be highly credible.  Their testimony at trial was consistent with that of Gilles and
Thimmesch regarding what the medical assistants said on May 24, the date of the incident in 
question.  Further, the three medical assistants all testified in a calm, matter of fact manner, with 
no indication that they were exaggerating or embellishing their testimony, and without any 
undue emotion, or indication that they were in any way personally interested in the outcome of 
the proceeding.  Of utmost importance, there was no evidence offered to suggest that they were 
in any way prejudiced against Rowland, and no reason was offered as to why they might want 
to harm her.  Therefore, I am convinced that correctly or not, Catona, Murphy, and Pagnano all 
genuinely believed that they heard Rowland scream at Resident B, “If you don’t knock it off, I’m 
going to beat your ass.”  

However, I am much less convinced of the credibility of the van driver.  Johnson 
essentially agreed with Gilles’ testimony, and indicated that in response to her questions he had 
told her that he did not see anything and that nothing happened.  Clearly their conversation at 
the doctor’s office was very brief, and Johnson’s answer to Gilles’ questions was rather curt, 
and he seemed to display disinterest.  As will be discussed below, this disinterest continued in 
coming days as several unsuccessful attempts were made by the Respondent’s managers to 
further interview Johnson.  Interestingly, this disinterest seemed to change during his testimony 
at the trial when Johnson, responding to a question from counsel for the General Counsel as to 
whether he had heard Rowland make the threat in question, responded, “Absolutely not.”  This 
response seemed to me to be somewhat disingenuous when compared to his previous 
comments on the matter.  All in all, I put much less reliance on Johnson’s recollection of the 
events in the doctor’s office than I do of the three medical assistants, especially in light of the 
fact that Johnson was gone from the office for approximately 45 minutes, during which time 
Catona, Murphy, and Pagnano remained.  

Following her conversations with Catona, Murphy, and Johnson, Gilles returned to the 
Respondent’s facility.  She asked Thimmesch to send Rowland to her office when she returned 
from transporting Resident B.  Shortly thereafter, Rowland and her union representative, Ron 
Rich, met with Gilles, Thimmesch, and Brett Funk, a Registered Nurse (RN) and Rowland’s 
supervisor.  Gilles informed Rowland that the Respondent had received a complaint from the 
doctor’s office that Rowland had threatened Resident B, and that the three medical assistants 
present in the office when Rowland and Resident B arrived were all saying the same thing.  
Rowland denied making any threat, but could offer no explanation as to why the medical 
assistants would say such a thing.  Gilles asked Rowland to think about what had transpired in 
the doctor’s office and whether something that she said might have been misinterpreted by the 
witnesses.  Further, Gilles advised Rowland that she was being suspended for alleged verbal 
elder abuse pending the outcome of an investigation.  Gilles gave Rowland a Corrective Action 
Memo to this effect, upon which Rowland wrote, “I did not say or do anything out of line to 
[Resident B].  The Merit driver was w/us while entering & leaving the building.”  (G.C. Ex. 9.)  

Gilles and Thimmesch were aware of the difficult nature of Resident B and the fact that 
she frequently screamed various threats and profanities towards the nursing home staff and 
others.  Further, they knew that Rowland was a good employee with no disciplinary record.  
Accordingly, the next day, May 25, Gilles continued with her investigation, returning to the 
doctor’s office where she interviewed Pagnano for the first time and Catona and Murphy for the 
second time.  She again emphasized the seriousness of the allegation, mentioned to them that 
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Resident B sometimes screams in different tones, and asked if they were still sure that Rowland 
had made the threat in question.  All three medical assistants continued to insist that they heard 
two voices, one from Resident B and one from Rowland yelling over each other at the same 
time, and that it was Rowland who made the threat.  Each witness then prepared a written 
statement as to what had transpired, which written statements were consistent with the oral 
statements they had previously given to Gilles and Thimmesch.  (Res. Ex. 27-29.)  

That same day, Rowland returned to the facility with the intention of having Gilles sign a 
paper stating that she was not at work because of her suspension, apparently concerned that 
she might be considered absent without cause.  In any event, she asked CNA Alice Martinez to 
accompany her to Gilles’ office.  Gilles signed the paper as requested by Rowland, and then 
she mentioned that both Resident B’s husband and daughter had told her that they were happy 
with the treatment that Rowland had given to their wife/mother, had no complaints about 
Rowland, and, in fact, said that the alleged threat sounded to them like something Resident B 
would say.  Somehow, the conversation turned to the public’s perception of nursing homes, at 
which point, according to Rowland and Martinez, Gilles brought up the subject of signs posted 
on employees’ cars.  This was an apparent reference to the ongoing contract dispute between 
the Union and the Respondent, and those signs employees posted on their cars near the facility 
intended to pressure the Respondent into signing a first collective bargaining agreement.  Both 
Rowland and Martinez testified that Gilles indicated it was wrong for such signs to mention 
patient care, as those comments would give the public a bad perception of the nursing care at 
the facility, but, rather, that the message on the signs should deal with the issue of the contract 
dispute and the Union’s efforts to obtain a fair agreement.  According to Martinez, she 
responded by saying that they had come to see Gilles not to talk about the Union, but, rather, 
about Rowland’s job.  Martinez testified that Gilles’ response was simply, “Oh no. This is about 
the Union.  This is all about the Union.”  At that point the meeting ended.  

Gilles denied at the trial that there was any mention during the meeting of May 24 about 
signs on employees’ cars.  She testified that the only time she could recall such a subject being 
discussed was later that same day, during a staff meeting, when she had requested that signs 
on employee cars not reference “poor patient care,” because such language contributes to the 
public’s negative perception about nursing homes.  In the alternative, she suggested language 
on the signs such as, “Windsor Contract Now,” or “Anne Gilles Stinks.”  

In any event, I do not credit Gilles’ denial that signs on employees’ cars supporting the 
Union were discussed with Martinez and Rowland.  Both CNAs testified regarding this 
allegation, thus, supporting each other.  Their testimony was offered in a realistic and believable 
way.  It was inherently consistent, sufficiently detailed, and had “the ring of authenticity” to it.  
On the other hand, Gilles’ denial seemed hollow, and her attempt to transfer the conversation to 
a later time when she was not discussing Rowland’s situation seemed highly implausible and 
artificial.  Further, had such a staff meeting discussion ensued, other employees should have
been available to so testify, yet the Respondent called no such witnesses.  Accordingly, I am of 
the view that during her meeting with Rowland and Martinez where Rowland’s suspension was 
discussed, Gilles did mention her displeasure with certain pro-union signs in employees’ cars.  
This discussion would, therefore, include Gilles’ reference to the matter of Rowland’s 
suspension being “about the Union.”  

According to the testimony of Gilles and Ken Cess, they had a conference call to discuss 
Rowland’s situation sometime after Rowland and Martinez met with Gilles on May 25.  Also 
participating in the conference call were Yolanda Thomas and Hanita Hoffman, the 
Respondent’s Human Resources Director.  Gilles testified that they discussed the fact that 
Rowland had been a good employee who had never previously been accused of any 
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inappropriate conduct towards a resident.  However, as there were three totally independent 
witnesses, namely the medical assistants from the doctor’s office, who had no motivation to lie 
about Rowland, and who insisted that she had threatened Resident B, they made a collective 
decision to terminate Rowland for elder abuse.

On May 29, Gilles and Thimmesch met with Rowland and her union representative, Ron 
Rich.  As the meeting began, Rowland handed Gilles a handwritten statement in which she 
denied that she had threatened Resident B, and claimed that her suspension was in retaliation 
for her union activity.  (G.C. Ex. 10.)  According to Gilles’ testimony, she asked Rowland how 
Rowland had come to the conclusion that her termination was related to her union activity when 
three impartial witnesses had accused her of abusing the resident.  Rowland had no answer, at 
which point Gilles indicated that based on the unequivocal accounts of the three medical 
assistants, she had no choice but to terminate Rowland.  Gilles gave Rowland a termination 
notice stating that Rowland was being fired for violating the Respondent’s elder abuse policy by 
yelling at a resident.  In turn, Rowland wrote on the corrective action form that Gilles had not 
properly investigated the claim against her by not interviewing the van driver.  (G.C. Ex. 11.)  Of 
course, Gilles denied that Rowland’s termination had anything to do with her union activity.  

However, despite the fact that Rowland had been terminated, the Respondent decided 
to continue the investigation of whether she had actually threatened and yelled at Resident B.  
Although this seems fairly unusual, counsel for the Respondent justifies it in his post-hearing 
brief on the basis of “an abundance of caution.”  Gilles claims that she and other members of 
the management staff at the facility were distressed and upset at Rowland’s termination, 
because Rowland had always been considered a good employee.  Therefore, she implies that 
they were willing to continue the investigation in order to ensure that a mistake had not been 
made in terminating her.  

The day following the termination, Gilles made another attempt to talk with the van 
driver, Lewis Johnson.  According to Gilles, she called the van company and spoke with 
Johnson’s dispatcher, asking to speak with Johnson.  Allegedly the dispatcher called Gilles back 
later that day with a message from Johnson that Resident B screamed the entire time he was 
with her, and that he does not pay any attention to her, and just “tunes it out.”  Gilles 
memorialized the conversation with a file note.  (Res. Ex. 30).  Johnson’s testimony is similar, 
although he places the contact at about one week later.  According to Johnson, his dispatcher 
informed him that Gilles was trying to talk with him about Rowland and Resident B.  He told the 
dispatcher to inform Gilles that “nothing happened.”  Further, Ken Cess also made an attempt to 
talk with Johnson, leaving a message for him with the dispatcher.  However, Johnson never 
returned the call, testifying that he lost Cess’ call back number.  In any event, it is clear to the 
undersigned that for whatever reason, Johnson was not anxious to talk with the Respondent’s 
managers about the Rowland incident.  

Finally, Cess made his own contact with two of the three medical assistants from the 
doctor’s office.  He interviewed Terra Pagnano and Lindsay Murphy, as they confirmed in their 
trial testimony.  While it is uncertain exactly when Cess interviewed them, it appears to have 
been shortly after Rowland was terminated.  The third medical assistant was unavailable on that 
occasion.  According to Cess, he wanted to satisfy himself that there was no doubt in the minds 
of these witnesses as to what they had observed, so he went to Redding to conduct the 
interviews.  Cess testified that both women indicated that “they hear two distinct voices,” and 
that the threat was from the “second female voice,” not the resident, and was made in a “harsh 
tone.”

It should be noted that on May 24, Gilles reported the Rowland/Resident B incident to 
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the State of California, Department of Public Health, as well as to the Ombudsman.  Gilles 
testified that she did not report the incident to the police because “the resident wasn’t in danger 
of being physically harmed.”  The state investigated the claim and ultimately concluded that 
there were “no deficiencies,” as the Respondent had complied with state and federal law and its 
own policies in promptly reporting and investigating the incident.  (G.C. Ex. 12, 21.)  Also, it 
should be mentioned that Rowland testified that she still has her CNA license, which was not 
revoked as a result of the incident being reported to the state.  (G.C. Ex. 13.) 

IV. Analysis and Conclusions 

A. The Termination of Denise Whitmire 

It is alleged in complaint paragraphs 7(a), 7(b) and (12) that the Respondent suspended 
and then terminated Denise Whitmire because of her union activity.  However, the Respondent 
alleges that Whitmire was disciplined because she failed to report suspected elder abuse and 
destroyed evidence relating to that possible abuse.  Therefore, it is necessary to determine the 
Respondent’s motive in suspending and subsequently discharging Whitmire.

In Wright Line, A Division of Wright Line, Inc., 251 NLRB 1083 (1980), enfd. 662 F.2d 
899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), the Board announced the following 
causation test in all cases alleging violations of Section 8(a)(3) or violations of Section 8(a)(1) 
turning on employer motivation.  First the General Counsel must make a prima facie showing 
sufficient to support the inference that protected conduct was a “motivating factor” in the 
employer’s decision.  This showing must be by a preponderance of the evidence.  Then, upon 
such a showing, the burden shifts to the employer to demonstrate that the same action would 
have taken place even in the absence of the protected conduct.  The Board’s Wright Line test 
was approved by the United States Supreme Court in NLRB v. Transportation Corp., 462 U.S. 
393 (1983).

In the matter before me, I conclude that the General Counsel has made a prima facie
showing that Whitmire’s union activity was a motivating factor in the Respondent’s decision to 
suspend and subsequently terminate her.  In Tracker Marine, L.L.C., 337 NLRB 644 (2002), the 
Board affirmed the administrative law judge who evaluated the question of the employer’s 
motivation under the framework established in Wright Line.  Under the framework, the judge 
held that the General Counsel must establish four elements by a preponderance of evidence.  
First, the General Counsel must show the existence of activity protected by the Act.  Second, 
the General Counsel must prove that the Respondent was aware that the employee had 
engaged in such activity.  Third, the General Counsel must show that the alleged discriminatee 
suffered an adverse employment action.  Fourth, the General Counsel must establish a link, or 
nexus, between the employee’s protected activity and the adverse employment action.  In 
effect, proving these four elements creates a presumption that the adverse employment action 
violated the Act.  However, more recently the Board has stated that, “Board cases typically do 
not include [the fourth element] as an independent element.”  Wal-Mart Stores, Inc., 352 NLRB 
815, fn.5 (2008) (citing Gelita USA, Inc., 352 NLRB 406, 407, fn.2 (2008); SFO Good-Nite Inn, 
L.L.C., 352 NLRB 268, 269 (2008); Also see Praxair Distribution, Inc., 357 NLRB No. 91, fn.2 
(2011).  In any event, to rebut the presumption, the Respondent bears the burden of showing 
the same action would have taken place even in the absence of protected conduct.  See Manno 
Electric, Inc., 321 NLRB 278, 280, fn.12 (1996); Farmer Bros., Co., 303 NLRB 638, 649 (1991).   

As I have already found in the facts section of this decision, Whitmire engaged in 
significant union activities.  Further, it is clear that those union activities were well known to the 
Respondent’s management.  For 18 months, during protracted contract negotiations, she 
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served on the union bargaining committee and sat opposite management representatives, was 
visible to management while participating in two union picketing actions, and her personal car 
parked near the facility displaying pro-union signs was also visible to management 
representatives. 

Also, Gilles expressed animus towards the Union and a personal dislike for Whitmire 
because she was a union supporter.  Former payroll clerk Denise Henschel testified that Gilles 
told her that she should not be having lunch or taking smoking breaks with Whitmire as 
Whitmire “was part of the Union, and you had to watch what you said around her.”  When 
Whitmire applied for and interviewed for a housekeeping supervisor position in October 2011, 
Gilles commented to Henschel in reference to Whitmire that she could not understand why 
anybody would apply for a supervisory position when “they caused so many problems at the 
facility; [and] who would ever consider them for a supervisory position.”  Ultimately Whitmire 
was denied the promotion to supervisor.  Further, Gilles’ animosity towards Whitmire was 
confirmed by CNA Frances Marley who testified that she heard Gilles tell the “medical records 
lady” that “she hated Denise Whitmire because [Whitmire’s] got a big mouth.”  

Despite counsel for the Respondent’s contention that Marley is biased because she is a 
union supporter and that Henschel is biased because she was terminated by Gilles, I believe 
that both women testified credibly.  Their testimony seemed genuine, and, to some extent, they 
corroborated each other’s testimony.  Marley’s testimony is especially likely to be truthful, as 
she is a current employee who is testifying against her employer’s interest, to her potential 
detriment.  It is appropriate to assume that Marley wishes to keep her job, and, therefore, is only 
testifying against the interests of her employer because telling the truth requires her to do so.  
See Samaritan Medical Center, 319 NLRB 392, 396 fn. 12 (1995); Hi-Tec Cable Corp., 318 
NLRB 280, 295 (1995), enf. granted in part, denied in part, 128 F.3d 271 (5th Cir. 1997); Gold 
Standard Enterprises, 234 NLRB 618 (1978); D & H Mfg. Co., 239 NLRB 393, 396 (1978).  

The facts have also shown that Gilles expressed unhappiness with the pro-union signs 
that employees placed in their cars where they could be seen by members of the public, one of 
those employees being Whitmire.  Thus, there certainly appears to be a nexus or connection 
between Whitmire’s union activity and her suspension and subsequent discharge.  

Accordingly, I believe that counsel for the Acting General Counsel has presented all the 
elements necessary to establish a prima facie case that the Respondent was motivated to take 
disciplinary action against Whitmire, at least in part, because of her union activity.  The burden 
now shifts to the Respondent to show that it would have taken the same disciplinary action 
against Whitmire absent her union activity.  Senior Citizen Coordinating Counsel of Riverbay 
Community, 330 NLRB 1100 (2000); Regal Recycling, Inc., 329 NLRB 355 (1999).  The 
Respondent must persuade by a preponderance of the evidence.  Peter Vitalie Company, Inc.,
310 NLRB 865, 871 (1993).  I am of the view that the Respondent has met this burden.  

The Respondent has successfully demonstrated that it is very serious about preventing 
elder abuse and reporting any suspected abuse.  Such a policy is mandated by both state and 
federal law, as well as the Respondent’s internal procedures, and the consequences of a failure 
to do so are quite sever, consisting of both civil and criminal penalties.  The law requires that 
“mandated reporters,” such as Whitmire, report any suspected abuse to the proper state 
authorities, and the Respondent’s internal procedures require that such suspected abuse also 
be reported to the Respondent’s managers.  The Respondent administers training to its staff at 
least twice a year regarding what constitutes abuse, how to spot suspected abuse, the specifics 
on reporting such abuse, and the penalties for failing to do so.  The recipients of the training are 
required to sign a document acknowledging receipt of that training.  Whitmire testified that she 
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repeatedly received such training, understood that she was a “mandated reporter,” and was 
familiar with the requirements that she report suspected abuse. 

In my view, Whitmire exercised very poor judgment.  She found a note left by a resident, 
who provided her name, which note gave a message appearing to be a “cry for help.”  A 
reasonable reading of the note, “They took my house, and now they are going to kill me,” should 
have alerted any mandated reporter that this was something that should have been taken very 
seriously and immediately reported to a manager, and then on to the state authorities.  
Whitmire’s testimony regarding the finding of the note, the legibility of the note, and her decision 
to discard it as trash is simply not credible.  

The more Whitmire testified about the note, the more her story changed.  She 
continually described the note as Kleenex, as if the type of paper on which it was written 
somehow lessened its importance.  Further, while she initially seemed to claim that she believed 
it to be the product of a transient who had been in the building the night before, she admitted 
that later, while she was still in possession of the note, she understood it contained the name of 
a current resident of the facility.  Her repeated reference to the writing on the note as “chicken 
scratchings” and looking like a crossword puzzle was disingenuous, as she admitted that she 
could read what the note said.

Whitmire’s decision to discard the note as “trash” appeared to be contrary to everything 
that she had been exposed to in training as to how to respond to suspected abuse.  She looks 
to blame the CNAs who were in the lobby at the time she found the note for giving her bad 
advice.  The note was identified as coming from a resident who allegedly wrote this sort of thing 
all the time, for which reason she alleges the note was properly discarded as trash.  However, 
the CNAs do not supervise the housekeepers, and as the finder of the note, Whitmire was 
responsible for the reporting requirement, not some other rank and file employee.  

She failed to take any appropriate action regarding the note.  She did not report it to a 
supervisor, made no effort to notify the state authorities, and took probably the worst course of 
action possible and discarded it.  As it turned out, the note could not be retrieved as the trash 
had been removed from the facility by the time Gilles was made aware of the incident.   

The Respondent investigated the incident.  Counsel for the General Counsel challenges 
the thoroughness of the investigation, but really there was not much to investigate.  The 
essential facts were not in dispute.  Whitmire found a note from Resident A suggesting that 
somebody had taken her house and now intended to kill her.  She disregarded her duties as a 
mandated reporter, threw the note away, and failed to take any of the actions required of a 
mandated reporter to alert the proper authorities.  Following this investigation, Gilles 
immediately suspended Whitmire and prepared to terminate her, which Gilles subsequently did.  

The Respondent did not have a progressive discipline policy, and considered the actions 
and inactions of Whitmire so egregious as to warrant termination.  There was no probative 
evidence offered that a similar incident existed where the employee was not active in the Union 
and the discipline was handled differently.  While counsel for the Acting General Counsel 
attempts to show disparate treatment by giving examples of other employees less severely 
disciplined, none of those examples are comparable to this situation where Whitmire not only 
ignored suspected abuse, but also destroyed the evidence of that abuse.  In my view, such 
misconduct on the part of any employee, who was a mandated reporter, would likely have 
resulted in similar disciplinary action, even where said employee had engaged in no protected 
conduct.  
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Accordingly, based on the above, I conclude that the Respondent has met its burden of 
proof and established by a preponderance of the evidence that Whitmire was suspended and 
subsequently terminated for cause.  As such, the Respondent has rebutted the General 
Counsel’s prima facie case and shown that it would have taken the same disciplinary action 
against Whitmire even in the absence of her having engaged in union activity.  Therefore, I shall 
recommend to the Board that complaint paragraphs 7(a) and 7(b) be dismissed.  

B. The Termination of Angela Rowland

It is alleged in complaint paragraphs 8(a), 8(b) and (12) that the Respondent suspended 
and then terminated Angela Rowland because of her union activity.  However, the Respondent 
alleges that Rowland was disciplined because she engaged in elder abuse by screaming a 
threat to physically harm a resident of the facility.  Therefore, it is necessary to determine the 
Respondent’s motive in suspending and subsequently discharging Rowland.

Earlier I discussed at length the Board’s causation test in all cases alleging violations of 
Section 8(a) (3) or violations of Section 8(a)(1) turning on employer motivation.  Wright Line, 
supra; Tracker Marine, supra; Praxair Distribution, supra.  Under the Board’s standard as 
enunciated in those cases, I believe that counsel for the Acting General Counsel has made a 
prima facie showing that Rowland’s union activity was a motivating factor in the Respondent’s 
decision to suspend and subsequently terminate her.

As I have already found in the facts section of this decision, Rowland engaged in 
significant union activities.  Further, it is clear that those union activities were well known to the 
Respondent’s management.  For 18 months, during protracted contract negotiations, she 
served on the union bargaining committee and sat opposite management representatives, was 
visible to management while participating in two union picketing actions, was featured on the 
local news as a spokesperson for the Union, her personal car parked near the facility displaying 
pro-union signs was also visible to management representatives, and she served as one of two 
shop stewards who attended disciplinary meetings between employees and managers.  

Also, Gilles expressed animus towards the Union, including specifically certain union 
activity engaged in by Rowland.  As I noted earlier, Gilles expressed feelings of hostility towards 
the Union, expressing to payroll clerk Denise Henschel her desire that Henschel not take a 
smoking break with an employee (Denise Whitmire) who “was part of the Union.”  

Specifically regarding Rowland, on May 25, during a meeting with Rowland and Alice 
Martinez where they discussed the circumstances surrounding Rowland’s suspension, Gilles 
gratuitously brought up the subject of employees having pro-union signs in their cars parked 
near the Respondent’s facility.  As part of the Union’s campaign to obtain a fair first contract with 
the Respondent, certain employees, including Rowland, had been leaving pro-union signs in 
their personal cars parked where they could be seem by members of the public and the 
Respondent’s managers.  Gilles was upset that messages on those signs which mentioned 
patient care could give the public a negative impression of the care provided to patients by the 
Respondent.  She indicated that instead, the message on those signs should relate to the issue 
of the contract dispute and the employees’ desire to obtain a fair contract.  It was very telling 
that when Martinez told Gilles that she and Rowland had come to her to talk about Rowland’s 
job, and not the Union, Gilles responded by saying, “Oh no.  This is about the Union.  This is all 
about the Union.”  Thus, there certainly appears to be a nexus or connection between 
Rowland’s union activity and her suspension and subsequent discharge.  

Accordingly, I believe that counsel for the Acting General Counsel has presented all the 
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elements necessary to establish a prima facie case that the Respondent was motivated to take 
disciplinary action against Rowland, at least in part, because of her union activity.  The burden 
now shifts to the Respondent to show that it would have taken the same disciplinary action 
against Rowland absent her union activity.  Senior Citizen Coordinating Counsel of Riverbay 
Community, supra; Regal Recycling, Inc., supra.  The Respondent must persuade by a 
preponderance of the evidence.  Peter Vitalie Company, supra.  I am of the view that the 
Respondent has met this burden.

As I discussed above in detail, the Respondent has successfully demonstrated that it is 
very serious about preventing elder abuse and reporting any suspected abuse.  The 
Respondent has acknowledged that Angela Rowland was a superior employee.  She had never 
previously been accused of any sort of elder abuse.  To the contrary, she was considered by 
management to be a kind care giver, whose duties as a CNA and Restorative Nursing Assistant 
were performed with gentleness.  According to Gilles, that was why the events of May 24 with 
Resident B were so distressing.  

There is no dispute that if the incident of which Rowland is accused occurred, it would 
constitute elder abuse.  She is accused of screaming in a harsh tone a threat of bodily harm to 
Resident B, specifically, “If you don’t knock it off, I’m going to beat your ass.”  As discussed at 
length above, this followed a session of profanity laced screaming of threats by Resident B 
during the entire period of time that she was being transported from the nursing home to the 
doctor’s office.  Unfortunately, this was fairly typical behavior for Resident B who suffered from 
dementia and was sensitive to movement and weather.

Rowland denied that she made the threat of which she was accused.  She denied saying 
anything of the sort to Resident B, and denied screaming or saying anything in a harsh tone 
directed at the patient who was in her care.  She denied this conduct when it was first reported 
to her by Gilles, and continued her denials through the time that she testified at the trial before 
the undersigned.  

I found Rowland to be a generally credible witness.  She testified in a calm manner, not 
overly emotional, although clearly upset at the accusations being made against her.  She 
seemed sincere, quiet in manner and tone, and gentle.  I would not suspect her of losing her 
temper and of screaming a harsh threat against a patient under her care.  Certainly her 
employment record supports her denials.  She was well liked by the Respondent’s staff, the 
residents, and their families.  Even Resident B’s family supported Rowland, telling Gilles that 
they suspected it was Resident B who was heard screaming the threat.  Normally I would have 
credited Rowland’s testimony that she did not engage in the conduct of which she is accused.  
However, this is not normal case.  

Resolving credibility is particularly difficult in this instance as there were three totally 
impartial witnesses who insisted repeatedly that Rowland did indeed say what she is accused of 
saying towards Resident B.  The three medical assistants from the doctor’s office, Terra 
Pagnano, Erica Catona, and Lindsay Murphy, had absolutely no reason to be biased or 
prejudiced.  They had no personal relationship with Rowland and no monetary or employment 
incentive to fabricate their claims.  They had brought the matter to the Respondent’s attention, 
reaching out immediately after the alleged incident occurred to call the nursing home and report 
Rowland’s conduct.  It would appear that they had no reason for doing so, other than their 
concern that an elderly, vulnerable patient was being abused.  Rowland herself could not offer 
any explanation as to why the medical assistants would make such a claim, other than they 
were simply wrong.  Of course, counsel for the General Counsel suggests that perhaps they 
heard Resident B screaming the threat and simply mistakenly believed that the harsh words 
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were spoken by Rowland.

All three medical assists testified credibly.  They were very detailed regarding what they 
heard and certain in their contention that it was Rowland who had screamed the threat.  All 
three testified consistently and supported each other’s version.  As they had done when being 
interviewed by Gilles, Director of Nursing Thimmesch, and Ken Cess, they testified that they 
recognized Resident B’s voice, heard two voices speaking, and heard the threatening words 
being screamed over the voice of Resident B.  Although they did not see Rowland speaking, 
they are certain that they heard the threatening words coming from her.  

The only other person who was possibly present at the time of Rowland’s alleged abuse 
of Resident B was the van driver, Lewis Johnson.  However, he was absent from the doctor’s 
office for approximately 45 minutes, so it is entirely possible that even if Rowland made the 
threat in question, Johnson would not have heard it because of his absence.  In any event, he 
testified that on the way to the doctor’s office, Rowland had done her best to calm down 
Resident B.  Further, he indicated that he never heard Rowland make the threat in question, or 
say anything similar to Resident B.  

As I noted in the facts section of this decision, I did not find Johnson particularly credible.  
He seemed very reluctant to cooperate with the Respondent during the investigation of the 
incident.  At best he seemed disinterested when contacted twice by Gilles and once by Cess.  
The only occasion where he was actually willing to speak to management was immediately after 
the incident allegedly occurred when Gilles arrived at the doctor’s office pursuant to the 
complaint that Thimmesch had just received.  On that occasion Johnson could hardly be 
bothered to look up from the electrical devise that he was playing with, and he merely curtly told 
Gilles that nothing happened and that he had seen nothing.  He was much more animated when 
testifying at trial as he emphatically answered counsel for the General Counsel’s question as to 
whether he had heard Rowland make the threat in question with the response, “Absolutely not.”  
I find this dichotomy rather peculiar, and I have little confidence in Johnson’s testimony. 

So, I am left trying to make a decision as to which version of events as told by conflicting 
credible witnesses to accept.  I believe that under these circumstances it is appropriate to select 
the version of events as told by the three medical assistants.  They are totally neutral, with no 
reason to want to harm Rowland’s reputation.  Their testimony was consistent, they supported 
each other’s version, and they were totally cooperative during both the Respondent’s 
investigation of the incident and when testifying at the trial.  Their original reporting of the 
incident to the Respondent’s Director of Nursing was made in an effort to protect a patient who 
they saw as vulnerable, and not for any selfish or pecuniary motive.

While there is certainly some considerable doubt that Rowland made the threat that she 
is accused of, I believe the weight of the evidence supports the finding that the Respondent 
reached, which was that Rowland did in fact scream a threat of physical harm against Resident 
B.  Perhaps Rowland was having a particularly bad day, or perhaps she had suddenly lost her 
temper under the constant barrage of screaming, threats, and profanity from Resident B.  
Human beings make mistakes, and perhaps Rowland made such a mistake and in a moment of 
weakness screamed back a threat towards Resident B.  Under such circumstances, I believe 
that the Respondent was reasonable in reaching this conclusion.  

Counsel for the General Counsel is highly critical of the investigation conducted by the 
Respondent and contends that it was superficial.  To the contrary, I believe that the Respondent 
conducted a sufficient investigation.  The three medical assistants were repeatedly interviewed 
and statements were taken from them.  Rowland was afforded an opportunity to give her side of 
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the story, and Gilles attempted to obtain the van driver’s version of events, but he seemed 
rather uninterested in cooperating.  The Respondent was faced with substantial, seemingly 
credible evidence that Rowland had screamed a threat of physical violence towards Resident B.  
Such conduct by an employee of a nursing home constituted obvious elder abuse.  Gilles had 
complied with the legal requirement and immediately reported the incident to the appropriate 
state agencies.  However, it was incumbent upon the Respondent to take some disciplinary 
action against the employee who had committed the offense.  Under these circumstances, the 
Respondent’s decision to suspend and subsequently terminate Rowland was not unreasonable.

Counsel for the General Counsel contends that the punishment issued to Rowland was 
disproportionate to the infraction, and, thus, demonstrates that it was a pretext for the real 
reason for termination, namely union activity.  I disagree.  A threat screamed at a nursing home 
resident to cause her physical harm is not a minor matter.  It is extremely serious, and society 
views such conduct directed at vulnerable elderly people as such, which is evident by the 
abundance of state and federal laws designed to protect the elderly. 

Further, counsel argues that other employees were not terminated for having been 
accused of similar conduct, and, thus, the Respondent engaged in disparate treatment towards 
Rowland, all in an effort to terminate her because of her union activity.  However, the record 
evidence relied on by counsel does not support her contention.  There were other employees 
accused of similar conduct, but the Respondent’s investigations disclosed that no such conduct 
had occurred.  Unfortunately, in the case of Rowland the investigation reasonably concluded 
that she had committed the offense of which she was accused.  Also, where employees had 
actually been found to have engaged in improper conduct, that conduct was not analogous to 
Rowland’s conduct.  Threatening to “beat the ass” of Resident B as screamed by Rowland 
constituted very serious verbal abuse, only surpassed in noxious behavior by actual physical 
abuse.

Finally, I would note that one of the incidents that counsel for the General Counsel relies 
on to try and show disparate treatment because of union activity demonstrates just the opposite.  
Ron Rich was very active in the Union.  He served as shop steward, and, like Rowland, was a 
union representative who attended disciplinary meetings, even representing Rowland in that 
capacity.  In July of 2012, he had, coincidentally, been accused of having abused Resident B.  
Gilles considered the incident report, which came from an anonymous source, and determined 
that the person who reported Rich was apparently not familiar with Resident B and her 
behaviors.  So, Gilles took no disciplinary action against Rich, despite his union activity.  (G.C. 
Ex. 16.)  Unfortunately for Rowland, Gilles reasonably found sufficient evidence that Rowland 
had committed the offense for which she was accused.   

As I said earlier, the Respondent did not have a progressive discipline policy, and 
considered the conduct of Rowland so egregious as to warrant termination.  In my view, such 
misconduct on the part of any employee would likely have resulted in similar disciplinary action, 
even where said employee had engaged in no protected activity.  No disparate treatment on the 
basis of union activity has been established.   

Accordingly, based on the above, I conclude that the Respondent has met its burden of 
proof and established by a preponderance of the evidence that Rowland was suspended and 
subsequently terminated for cause.  As such, the Respondent has rebutted the General 
Counsel’s prima facie case and shown that it would have taken the same disciplinary action 
against Rowland even in the absence of her having engaged in union activity.  Therefore, I shall 
recommend to the Board that complaint paragraphs 8(a) and 8(b) be dismissed.   
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C. The Granting of Wage Increases

It is alleged in complaint paragraphs 10(a) and 13 that the Respondent violated Section 
8(a) (1) and (5) of the Act by stopping its “practice of granting wage increases” to the employees 
in the two units the Union represents “commensurate with their annual performance evaluations 
on or near the anniversary of their respective date of hire.”  During the trial, counsel for the 
General Counsel amended the complaint to reflect that the dates this alleged unfair labor 
practice occurred covered a finite period, from June 1, 2011 until August 1, 2012.

Preliminarily, I will note, that I found the facts allegedly supporting the General Counsel’s 
theory of this violation very confusing.  In my view, neither the testimonial nor documentary 
evidence is sufficient to meet the General Counsel’s burden of proof.  It is important to stress 
that no employee witness testified about this alleged past practice.  The only witness for the 
General Counsel who did so was Jim Philliou, an employee of the Union and its principal 
contract negotiator with the Respondent and other nursing homes with which the Union has a 
collective bargaining relationship.  Philliou testified that various employees informed him 
regarding the Respondent’s past practice.  However, these employees did not testify.  Thus, 
Philliou’s testimony concerning what bargaining unit employees told him regarding the 
Respondent’s alleged past practice as to wage increases constitutes inadmissible hearsay so 
far as it seeks to support the truth of the matter asserted.  

According to Philliou’s testimony, the Union learned from employees and company 
documents established that from at least 2005 until June 2011, the Respondent had a 
companywide policy of granting annual merit wage increases, which increases coincided with 
employees’ annual performance evaluations and were usually in the three percent range.  His 
testimony was directly contradicted by Ken Cess, the Respondent’s Regional Director of 
Operations.  According to Cess, the Respondent had never had such a policy.  He testified that 
annual merit wage increases were never guaranteed, and could range anywhere from zero to 
two, three, or four percent, depending upon a number of factors.  Those factors included: the 
economics of the facility, what had been budgeted for that current year, an employee’s 
individual performance, the industry, the wage index, competitive wages in the marketplace, 
what had been budget for the upcoming year, and Medi-Cal and Medicare reimbursement rates.  

Counsel for the Respondent and counsel for the General Counsel engaged in a duel of 
documents to try and support their respective positions.  However, I found these documents to 
be confusing, contradictory, and less than conclusive regarding whether a past practice existed 
or not, and, if it did exist, just what was that practice.  In this regard, I am reminded of Mark 
Twain’s pronouncement that, “There are lies, damn lies, and statistics.”  

I found the most telling document to be the last of the Respondent’s Employee 
Handbooks in effect before the Union was certified to represent the employees in the two units 
on January 21, 2011.  This Handbook indicates that it was revised as of July 9, 2010.  Under the 
heading “Performance Evaluations” it reads as follows: “You will receive periodic performance 
reviews…. [P]erformance evaluations will be conducted annually, on or around your anniversary 
date.  The frequency of performance evaluations may vary depending upon length of service, 
job position, past performance, changes in job duties or recurring performance problems.  
Performance evaluations will include factors such as the quality and quantity of the work 
performed, knowledge of the job, initiative, work attitude and demeanor toward others…. 
Positive performance evaluations do not guarantee increases in salary or promotions.  Salary 
increases and promotions are solely within the discretion of the Company and depend upon 
many factors in addition to performance.”  (Res. Ex. 6, p. 8.)  This document tends to support 
the testimony of Cess that under the Respondent’s past practice, there was no guaranteed merit 
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wage increase of any kind, and certainly not of a specific amount.

Counsel for the General Counsel contends that the Respondent’s exhibit no. 35 shows 
that for the years 2009, 2010, and 2011 most of the employees received an annual wage 
increase of around three percent.  However, as I view the document, while a majority of the 
employees do seem to have received an increase of around three percent, numerous other 
employees received no annual wage increase at all, some received an increase less than 
around three percent, and a few received an increase greater than three percent.  (Res. Ex. 35.)  
At least one other document purports to show that same information, albeit in a different form, 
but I found this document even more difficult to comprehend.  (G.C. Ex. 6.)

The amended complaint sets forth a finite period for the alleged violation of June 1, 2011 
to August 1, 2012. 17 This finite period corresponds with the time during which the Respondent 
learned that its reimbursement compensation from the State of California, through Medi-Cal, 
and from the Federal Government, through Medicare, was going to be drastically reduced.  
Cess testified that it was in August of 2011 that the Respondent stopped providing merit 
increases of any kind to employees because it had been informed that it would be receiving 
company-wide cuts from Medi-Cal of approximately 18 million dollars and Medicare cuts of 
approximately 17 million dollars.  This was a combined loss of revenue company-wide of 
approximately 35 million dollars.  The General Counsel contends that it was actually two months 
earlier, in June of 2011, that the Respondent stopped providing merit increases to employees.  

It is undisputed that in August 2011, Cess and another negotiator for the Respondent, 
Josh Sable, notified the Union that because of these unprecedented compensation cuts in Medi-
Cal and Medicare that the Respondent would be discontinuing merit increases.  Further, the 
Union was informed that if the Respondent was subsequently reimbursed from the State of 
California, which the State had apparently promised to do, that it would pay the employees 
retroactively for any merit increases that the Respondent believed they would have received.  At 
the time it was the Union’s position that the Respondent should be awarding all employees 
three percent merit increases, allegedly its past practice, that the Respondent could not 
unilaterally discontinue paying those merit increases, and that the Respondent was required to 
negotiate over this issue.  On the other hand, Cess testified that the Respondent argued to the 
Union that it had no established past practice of granting three percent merit increases, that any 
increases previously granted were in part dependent upon Medi-Cal and Medicare funds being 
received, and that bargaining was not necessary as the Respondent was not deviating from its 
past practice.  According to Cess, the Respondent resumed granting discretionary merit 
increases to employees in May of 2012 when the State of California indicated that the Medi-Cal 
compensation reduction would not be occurring. 

As I indicated above, counsel for the General Counsel has failed to meet her burden of 
proof and establish that the Respondent had a regular past practice of granting annual merit 
increases to its employees of approximately three percent.  I found Ken Cess to be a credible 
witness.  His testimony that the Respondent’s past practice was to grant only discretionary merit 
increases without any set amount, based on those factors set forth in its Employee Handbook 
and on the Respondent’s financial condition was not rebutted by non-hearsay testimony, and I 
found the documentary evidence relied on by the General Counsel to be less than convincing.  I 
found reasonable and credible Cess’ testimony that the decision to grant a merit increase to an 

                                               
17 Originally complaint paragraph 10(a) had alleged an open ended period beginning on 

June 1, 2011.  Also, it should be noted that complaint paragraphs 10(b) and 10(c) were 
withdrawn during the hearing.
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employee was based on a number of factors, as referenced in the Employee Handbook, 
including the employee’s individual performance, which was the most significant factor in the 
decision, along with the economics of the facility.  To the extent that a past practice existed at 
all, it was discretionary on the part of the Respondent, affording it the option of paying no merit 
increase, or, if warranted, such an increase could vary from one percent to amounts greater 
than three percent.  The Respondent’s last Employee Handbook in effect prior to the Union’s 
certification certainly supports Cess’ testimony.  (Res. Ex. 6, p. 8.)   

In a similar case, the Board determined that an employer had not unlawfully 
discontinued its past practice of granting wage increases to employees where the employer 
offered credible evidence that the decision to award merit increases was highly subjective and 
dependent on numerous criteria, which criteria included the employee’s skill and area of 
specialty, as well as the company budget.  The Board found no basis for concluding that the 
employer had altered its past practice after the union was certified.  Thus, there was no duty on 
the part of that employer to notify or bargain with the union as to wage increases.18  The News 
Journal Co., 331 NLRB 1331 (2000).  Accordingly, in the matter at hand, I conclude that the 
Respondent did not alter its past practice after the Union was certified, and, therefore, it had no 
duty to notify or bargain with the Union.  

Even assuming there existed a violation of the Act, that violation appears to have been 
remedied by the Respondent.  It is undisputed that the parties reached an agreement on the 
terms of a collective bargaining agreement effective on August 7, 2012.  Both Cess and Philliou 
testified that the agreement reached between the parties contains language regarding merit pay 
raises.  They both referenced language contained in the “Union’s Proposal,” which apparently 
was accepted by the Employer, as modified by the parties, and became the parties collective 
bargaining agreement as of August 7, 2012.  (G.C. Ex. 4, p. 18.)   Under the heading “Wages,” 
that language reads as follows: “Effective on the employee’s anniversary date prior to August 1, 
2012, each employee shall receive a wage increase of 1-3% accompanied by an evaluation 
supporting the amount of the wage increase.”  Then the next sentence reads:  “Effective on the 
employee’s anniversary date after August 1, 2012, each employee shall receive a 2% wage 
increase.”  

While his testimony was somewhat confusing, Cess appeared to testify that all of those 
employees who would have received merit increases, but for having their increases “frozen” as 
a result of the Medi-Cal and Medicare cuts, had those increases “unfrozen” and were given 
“retroactive increases.”  This action was taken pursuant to the terms of the parties collective 
bargaining agreement, specifically the first of the two sentences quoted in the paragraph 
immediately above.  He testified that the Respondent, “to the best of [its] ability,” had, as of the 
date of the hearing, fully complied with this clause in its contract with the Union.  In support of 
this contention, Cess makes reference to the Respondent’s Exhibits numbers 33 and 34.  
Exhibit number 33 specifically shows a list of employees who appear to have received a 
retroactive wage increase of from one to one and a half percent.  (As I noted earlier, I continue 
to find the Respondent’s Exhibit number 34 confusing.)  

Significantly, Philliou seems to largely confirm Cess’ testimony.  Philliou testified that 
pursuant to the terms of the collective bargaining agreement reached by the parties, the 
Respondent is required to make retroactive payments to employees of from one to three 
percent.  While he testified that those payments were limited to the period between January 1, 

                                               
18 Obviously, this occurred at a time before there was any collective bargaining agreement 

in effect between the parties covering the matter of wages. 
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2012 and the contract’s effective date of August 7, 2012, I see no such limiting language in the 
agreement.  Further, the document relied on by the Respondent to support Cess’ testimony 
shows the Respondent going back as early as 2010 to find a date for some employees’ last 
merit increase.  (Res. Ex. 33.)   

It is the Respondent’s position that Cess’ testimony, and the exhibits referenced in his 
testimony, show that any failure to make merit increases, assuming there was such a past 
practice, have now been remedied by the retroactive payments.  Unfortunately, counsel for the 
General Counsel does not address this issue in her post-hearing brief.  However, I will assume 
that she does not agree with counsel for the Respondent’s position, as there has been no 
motion to withdraw paragraph 10(a) from the complaint.  I am essentially in agreement with the 
Respondent’s argument.

In summary, I have found that counsel for the General Counsel has failed to meet her 
burden of proving by a preponderance of the evidence that the Respondent had a regular past 
practice of awarding merit increases of approximately three percent, which it unilaterally 
discontinued after the Union was certified to represent the two units of employees.  To the 
contrary, the evidence demonstrates that any decision to award merit increases was 
discretionary on the part of the Respondent, with no set amount of increase or even any 
increase at all as part of a past practice.19   Accordingly, the General Counsel has not 
established that the Respondent’s failure to award merit increases between June 1, 2011 and 
August 1, 2012 constituted a violation of the Act.

Even assuming, for the sake of argument, that the Respondent did unlawfully 
discontinue a past practice of granting merit increases of approximately three percent, the 
parties appear to have resolved this issue between them.  The collective bargaining agreement 
provides for the payment of retroactive wages for any employees whose wages were frozen 
during the time period set forth in the complaint.  Thus, the underlying dispute has been 
resolved contractually.  Further, the Respondent has for all practical purposes remedied any 
potential violation of the Act by payment to the impacted employees of their frozen wages.  
Under these circumstances, any violation of the Act would seem to be moot. 

Accordingly, based on the above, and the record as a whole, I shall recommend to the 
Board that complaint paragraph 10(a) be dismissed.   

D. Discipline Without Bargaining 

In complaint paragraphs 11(a) and (b), and 13, counsel for the Acting General Counsel 
alleges that the Respondent violated the Act by failing and refusing to bargain with the Union 
over its decisions to suspend and terminate Whitmire and Rowland and over the effects of those 
suspensions and terminations.  In her brief, counsel refers to such an alleged bargaining 
obligation as pre-termination and post- termination bargaining.  Counsel for the Respondent 
denies any such legal obligation.  

                                               
19 Although, as noted earlier, such discretion on the part of the Respondent was not totally 

unfettered, as it was based on the factors set forth in the Employee Handbook (Res. Ex. 6, p. 
8.), as well as the Respondent’s financial situation.
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1. Pre-Termination Bargaining

Counsel for the Acting General Counsel asserts that the Union made two requests to 
engage in pre-disciplinary bargaining.  The first request was allegedly made on April 22, 2011, 
at the bargaining table with the Respondent’s representatives.  Philliou testified that his 
bargaining notes from that date reflect those efforts to engage in pre-termination bargaining.  
(G.C. Ex. 5.)  To the extent that his bargaining notes are legible, it appears that there are two 
references to employee discipline within his notes.  Specifically, one reference reads, “bargain 
disciplines,” with a three-sided box drawn around the words.  A second reference made on that 
same date reads, “Jp- want to bargain any individual disciplines as well.”  Presumably, “JP” 
stands for Jim Philliou.  

Counsel for the Acting General Counsel alleges that the Union made a second request 
of the Respondent to engage in pre-termination bargaining in the form of an email string 
between the Union and the Employer.  (G.C. Ex. 8.)  In an email dated April 23, 2011, from 
Jorge Rivera, a union representative, to Josh Sable, an employer representative, with a copy to 
Philliou, Rivera says, “Were [sic] giving you notice of our demand to bargain over pre 
disciplinary pre discharge application of this policy as it arises will provide you specific names 
and address this on a case by case basis.  We have rights to bargain in the contract attendance 
provisions and there [sic] application.”

The record also contains a later email string with an email dated May 12, 2011, from 
Jorge Rivera to Josh Sable saying, “And our previous conversations regarding our on-going 
position to bargain over unilateral changes including pre disciplinary discharge unilateral 
changes regarding the absenteeism policy and other company policies and practices and 
changes, I have created a list below of issues we demand to bargain over immediately.  We 
also call upon the company to sieze [sic] and desist making unilateral changes and that the 
company make workers whole and bargain over all of the following.”  There then appears a list 
of subjects over which the Union wants to bargain, the first of which subjects is headed, “1. 
Unilateral changes on disciplines we’ve demanded to bargain over [the following.]”  Next there 
appears five specific employee names, listed a through e, with specific reasons given for their 
terminations.  (G.C. Ex. 8.)  

Based on the evidence presented, I have no reason to doubt Philliou’s testimony that the 
subject of bargaining over pre-discipline decisions was raised by the Union at the bargaining 
table with management on April 22, 2011, and that on April 23 and May 12, 2011, that same 
issue was raised in the specific context as is reflected in the two email strings.  However, I 
believe that a general request to bargain over disciplines made on April 22, during the ongoing 
contract negotiations, and then in two email strings where the demand to bargain on April 23 
was related to an attendance policy, and the demand to bargain on May 12 was related to 
specific named employees, did not create a separate, specific request to bargain over the 
terminations of Whitmire and Rowland, two different employees, who were terminated for 
unique reasons.  

Board law is instructive as to whether the Respondent violated Sections 8(a)(1) and (5) 
of the Act by failing to engage in pre-termination bargaining with the Union over the terminations 
of Whitmire and Rowland.  It is well settled that, once a majority of a group of employees selects 
a union to represent a specific unit, an employer must bargain with the union regarding 
mandatory topics of bargaining-wages, hours, and terms and conditions of employment-and 
may not unilaterally alter the terms of any of those respective bargaining topics.  Eugene Iovine, 
Inc., 328 NLRB 294, 296 (1999).  An employer does not have a general obligation to notify and 
bargain to impasse with the union before imposing discipline; however, an employer does have 
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an obligation to bargain, upon request by the union, concerning discharge, discipline, or 
reinstatement of employees.  Fresno Bee, 337 NLRB 1161, 1187 (2002).  This duty holds, 
however, only when the union seeks to engage in before-the-fact bargaining.  Washoe Medical 
Ctr., Inc., 337 NLRB 202, 202 fn.1 (2001).  In Washoe, affirming the ALJ’s recommended 
dismissal of the allegations claiming that the respondent unlawfully failed to bargain before-the-
fact with the union regarding employee discipline, the Board noted that the record did not 
establish that the union, at anytime, sought to engage in bargaining before-the-fact-i.e. 
bargaining “before the planned imposition of specific discipline on particular employees.”  Id. 
(emphasis added by the undersigned).  The ALJ specifically noted, and the Board affirmed, that 
the respondent issued various forms of discipline to employees, between the time of the union 
election and the unfair labor practice hearing and, even though a union representative 
requested to participate in an employee’s suspension appeal, the union did not request that the 
employer bargain over any of the disciplinary actions issued.  Id. at 205.

Applying this precedent to the record evidence in the matter at hand demonstrates that 
the Respondent did not commit a violation of the Act by failing to engage in before-the–fact 
bargaining regarding the suspensions and terminations of Whitmire or Rowland.  The Union’s 
requests to bargain, as noted above, occurring at the bargaining table on April 22, 2011, and in 
email strings on April 23, 2011 and May 12, 2011, were insufficient to serve as a foundation 
upon which a failure to bargain violation can be found given the record evidence herein. 

Before-fact-bargaining is, as the Board has noted, defined as bargaining regarding the 
“planned imposition of specific discipline on particular employees.”  Washoe Medical Crt., Inc., 
337 NLRB at 202 fn.1 (emphasis added by the undersigned).  However, the Union’s three 
requests to bargain over discipline were neither specific in terms of the discipline awarded, nor 
with regards to Whitmire or Rowland.  Those two employees who were suspended and then 
ultimately fired specifically for, in the case of Whitmire, failure to report elder abuse and 
destroying evidence, and, in the case of Rowland, for elder abuse, were never specifically 
named by the Union, nor was the specific cause of their suspensions and terminations ever 
raised by the Union as the type of discipline over which it was requesting before-fact-bargaining.  
Thus, counsel for the General Counsel is unable to substantiate a legally viable claim that the 
Respondent failed to engage in before-the-fact bargaining with the Union.

The Union’s first request to bargain over disciplines is memorialized in Philliou’s 
bargaining notes dated April 22, 2011.  (G.C. Ex. 5.)  These bargaining notes consist of a 
multiple page document of partially illegible handwritten notes that cover various bargaining 
topics including, but not limited to, attendance, absences, scheduling, benefits, workers’ 
compensation measurements, mechanical equipment, health plans, etc…stretching over 
various dates.  On their face, they are by no means specific or particular.  They obviously do not 
related to Whitmire and Rowland or to their unique and specific circumstances, as those two 
employees had yet to commit the offenses for which they were ultimately terminated.

Again, these notes fail the before-the-fact specificity that is required under Board law.  
Rather, the bargaining notes assert vanilla, bland, cryptic, general propositions that amount to 
nothing more than the Union’s request to have a participatory voice generally in the employee 
disciplinary process and not specific requests to engage in before-the-fact bargaining with 
respect to the specific discipline, namely suspension and termination, of specific employees 
Whitmire and Rowland.  

It is worth noting that one of the other bargaining topics contained within the notes and 
written in proximity to the requests to engage in pre-discipline bargaining, were notes regarding 
attendance.  (G.C. Ex. 5.)  This is telling as to the interpretation of the bargaining notes and 
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what Philliou actually said at the bargaining table.  To the extent that the notes show a specific 
request to bargain employee discipline, they appear to establish that what Philliou was actually 
referring to was discipline for violation of the Employer’s attendance policy, obviously very 
different from the reasons for which Whitmire and Rowland were terminated. 

This focus by the Union on those employees disciplined for a violation of the 
Respondent’s attendance policy is further evident from the two email strings, which counsel for 
the Acting General Counsel argues also show the Union’s desire to engage in pre-discipline 
bargaining.  In the email dated April 23, 2011, one day following the bargaining session where 
Philliou first raised the issue of bargaining over discipline, there is a reference to “pre 
disciplinary pre discharge application of this policy….,” which policy the next sentence describes 
as “attendance provisions.”  (G.C. Ex. 8.) (emphasis added by the undersigned).  Similarly, the 
email dated May 12, 2011, which refers to the Union’s desire to engage in “pre disciplinary pre 
discharge” bargaining, continues to stress the Union’s concern with the Respondent’s 
“absenteeism policy.”  (G.C. Ex. 8.)  Of course, the terminations of Whitmire and Rowland, 
which involved the issue of elder abuse and the duties of mandatory reporters, were not in the 
slightest way related to any attendance issues.

Further, to the extent that the May 12 email references five named employees, four of 
whom were disciplined for reasons other than absenteeism, it obviously does so to the 
exclusion of Whitmire and Rowland, who had not yet engaged in the conduct for which they 
were ultimately terminated.  Even more significant, none of the reasons given for the 
Respondent having disciplined the five employees, on whose behalf the Union wished to 
negotiate, concerned the issue of elder abuse, or was in any way as egregious or legally 
significant as the reasons for which Whitmire and Rowland were disciplined.  (G.C. Ex. 8.)  The 
facts surrounding the suspensions and terminations of Whitmire and Rowland were unique, and 
there is no indication in Philliou’s testimony or in any of the documents offered to support that 
testimony as would show that the Union ever informed the Respondent that it wanted to engage 
in pre-discipline bargaining regarding employees who had either engaged in elder abuse or 
failed to report such abuse.  In my view, nothing said at the bargaining table, as reflected in 
Philliou’s notes, or in the two email messages in evidence would serve to give the Respondent 
notice that the Union wished to bargain over the issue of discipline to be given to employees 
similarly situated to Whitmire or Rowland.  

The contents of the three exhibits in evidence, as well as the testimony of Philliou, which 
those exhibits are intended to support, are insufficient to serve as the underlying foundation 
upon which to establish that the Respondent violated the Act by failing to engage in pre-
discipline bargaining.  Based on those facts and the case authority, I believe that there is a lack 
of specificity regarding the type of discipline or the type of employee misconduct upon which to 
premise a violation of Section 8(a)(5) of the Act.  The Union’s requests to engage in pre-
discipline bargaining were too nebulous, too ambiguous, and too general to serve as a predicate 
and trigger a responsibility on the part of the Respondent to bargain with the Union before 
suspending and terminating Whitmire and Rowland.

Counsel for the Acting General Counsel has failed to support the allegation that the 
Respondent violated the Act by failing to negotiate with the Union prior to suspending and 
terminating Whitmire and Rowland.  Accordingly, I shall recommend to the Board that complaint 
paragraph 11, and its subparagraphs, and paragraph 13, as they relate to the Respondent’s 
failure to engage in pre-disciplinary bargaining regarding Whitmire and Rowland be dismissed. 
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2. Post-Termination Bargaining 

Counsel for the Acting General Counsel also asserts that the Respondent violated 
Section 8(a)(1) and (5) of the Act by failing to engage in post-termination negotiations with the 
Union regarding the discharges of Whitmire and Rowland.  However, in my view there is a 
paucity of evidence to support this contention, and the General Counsel is “reaching” in an effort 
to find such a violation.

N.K. Parker Transport, Inc., 332 NLRB 547, 551 (2000), is correctly cited by counsel for 
the Acting General Counsel for the proposition that terminations are a mandatory subject of 
bargaining, and, upon request by a union representing the employees, an employer has an 
obligation to bargain regarding the termination of unit employees.  Further, for a request to be 
deemed a valid bargaining request, it does not have to be “made in any particular form, or in 
haec verba…”  Eldorado, Inc., 335 NLRB 952, 953-954 (2001) (citing Marysville Travelodge, 
233 NLRB 527, 532 (1977)).  A bargaining request is valid “so long as the request clearly 
indicates a desire to negotiate and bargain on behalf of employees…concerning wages, hours, 
and other terms and conditions of employment.” Id.  Still, the union must make some request of 
the employer to bargain, which request, in whatever form it is made, must be recognizable as 
such.

In the matter before me, I find no such request to have been made.  In the case of 
Whitmire’s termination, counsel for the Acting General counsel contends that the Union’s 
request for Whitmire’s personnel file following her discharge constituted such a request.  The 
only record evidence that a file was requested comes from Administrator Gilles’ testimony that 
at the time she terminated Whitmire, she so notified the Union.  Thereafter, about one month 
later, Gilles received an email from a woman with the Union who requested Whitmire’s “file,” 
which was then apparently provided.  According to Gilles, she never heard back from the Union 
that they wanted to talk about, discuss, or negotiate over Whitmire’s termination.  In fact, there 
was no further communication from the Union at all regarding Whitmire’s termination.

I disagree with counsel for the Acting General Counsel.  I do not believe that it would 
have been reasonable for Gilles to have concluded that the Union’s request for Whitmire’s 
personnel file constituted a request to bargain over the termination when no other action on the 
part of the Union demonstrated such a desire.20  The case law does not require the Employer to 
be a “mind reader.”  The Union’s dormancy and idleness regarding Whitmire’s termination 
should not be rewarded by a finding that the Employer was refusing to bargain.  More must be 
required to trigger a request to bargain.  

In any event, counsel for the Acting General Counsel further argues in her brief that the 
Union’s filing of unfair labor practice charges with the Board regarding the terminations of 
Whitmire and Rowland “explicitly” indicated a desire to negotiate and bargain over those 
terminations.  Apparently, counsel is of the belief that upon being served with the charges, and 
facing the prospects of the Agency’s investigation, the Employer should have immediately 

                                               
20 The facts in the case at hand are distinguishable from Oak Rubber, 277 NLRB 1322, 

1323 (1985) (finding that an information request made about the same time as a request to “try 
and work out any problems” sufficient to trigger a bargaining request); and Marysville 
Travelodge, supra (finding a union representative’s statement that he “was going to see if he 
could get their job back or do what he could for them” was sufficient to trigger a bargaining 
obligation).
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offered to bargain over the terminations.  Frankly, I find this rather unrealistic, as I think it more 
likely that faced with unfair labor practice charges, the Employer’s first order of business would 
be to prepare its defense.

Moreover, the extant case law does not support counsel’s contention.  She cites 
Williams Enterprises, Inc., 312 NLRB 937, 938-939 (1993), which stands for the broad 
proposition that a formal charge can serve as a bargaining demand.  In Williams Enterprises, 
Inc., the Board noted that “an 8(a)(5) charge, standing alone, can constitute a demand for 
recognition” when considering whether the employer’s challenge of the union’s request to 
bargain violated Section 8(a)(5) of the Act.  Id. (emphasis added).  However, in evaluating the 
Board’s statement, and, therefore, the subsequent weight to be given to counsel for the Acting 
General Counsel’s argument, it is necessary to trace the history and context in which this 
proposition originates.   

In Williams Enterprises, Inc., Id., the Board relied on Sterling Processing Corp., 291 
NLRB 208, 217 (1988) (citing Roberts Electric Co., 227 NLRB 1312, 1319 (1977) and Sewanee 
Coal Operators Assn., 167 NLRB 172 fn.3 (1976)).  In Roberts Electric Co., the ALJ whose 
8(a)(5) violation finding was affirmed by the Board, noted that the filing of charges acted as a 
renewal of a request to bargain where the respondent contended that it did not receive any of 
the local union’s multiple letters requesting bargaining.  227 NLRB at 1319.  In Sewanee Coal 
Operators Assn., the Board noted the renewal of the union’s multiple requests via letter to 
bargain and that the renewal constituted a “clear and unmistakable notice to the Respondent 
that the Union intended to exercise the rights flowing from its certification” and was therefore 
“tantamount to an explicit request to bargain.”  167 NLRB 172 fn.3, 180 fn.27 (1967). 

The four above cited cases, Williams Enterprises, Sterling Processing, Roberts Electric, 
and Sewanee Coal Operators Assn., all involved situations where those employers were 
generally refusing to recognize and bargain with the unions representing their employees, and 
where requests had been made by those unions to bargain.  Thus, the setting in which the 
Board has found the filing of formal charges to be a request to bargain has been under 
circumstances in which the union had previously requested recognition and/or bargaining with 
the employer, and the employer had stonewalled the union and failed to recognize its existence 
even for the purposes of general bargaining.  This is not the case here. 

In the matter before me, the Respondent has recognized and engaged the Union in, 
presumably, good faith bargaining, as the parties have reached the terms of a first contract.  As 
I found above, the Union did not, prior to the filing of the unfair labor practice charges, notify the 
Respondent of its desire to engage in post-termination bargaining.  Therefore, even assuming, 
arguendo, that the Union finally did so by filing formal charges, the Board case law shows that 
formal charges have served as a request to bargain only when combined with other valid 
attempts to put the employer on notice of the union’s intentions.  This is simply not what 
happened here, as formal charges did not serve as a renewal of a non-existent prior request to 
bargain.

As explained above, I have concluded that prior to filing formal charges, the Union made 
no effort to contact the Employer and request post-termination bargaining.  Under these 
circumstances, the Union did not do its “due diligence.”  AT&T Corp., 337 NLRB 689 (2002).  In 
AT&T Corp., the Board considered a case where, after a conference call in which the local 
union president requested information to protest the closure of a facility, he filed an 8(a)(5) 
charge for refusing to bargain over the decision to close the facility and for refusing to provide 
necessary information he requested during the call.  The Board noted that, while in other cases 
it has found the filing of a refusal to bargain charge as a renewal of the union’s request to 
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bargain, that was not the situation under the facts at bar, as the local union president did 
nothing to follow-up the initial phone conference he had to protest the decision to close the 
facility; and, therefore, the local union president had demonstrated a lack of “due diligence” in 
pursuing bargaining regarding the facility closure.  Id. at 692-693.  As the local union president 
did nothing to follow-up on his original phone call to protest the closure of the facility, other than 
file unfair labor practice charges, the Board concluded that was insufficient to find a violation of 
the Act.

Analogously, the record evidence in the case before me demonstrates that the Union 
behaved in a similar, but even more negligent manner.  Beyond the mere filing of unfair labor 
charges to challenge the discipline of Rowland and Whitmire, the Union took no steps to protest 
said terminations and trigger a bargaining obligation for the Respondent.

Counsel for the Acting General Counsel has failed to meet her burden of proof and 
establish by a preponderance of evidence that the Respondent violated Section 8(a)(5) of the 
Act.  Accordingly, based on the above, and the record as a whole, I shall recommend to the 
Board that complaint paragraph 11, and its subparagraphs, and paragraph 13, as they relate to 
a failure to engage in post-termination bargaining, be dismissed.  

Conclusions of Law

1. The Respondent, Windsor Redding Care Center, LLC, is an employer engaged in 
commerce within the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union, SEIU United Service Workers-West, CTW, CLC, is a labor organization 
within the meaning of Section 2(5) of the Act.

3. The following employees of the Respondent constitute a unit (the Unit) appropriate for 
the purposes of collective bargaining within the meaning of Section 9(b) of the Act (the Service 
and Maintenance Unit):  All full-time and regular part-time Certified Nursing Assistants, 
Restorative Nursing Assistants, Dietary Aides, Cooks, Housekeepers, Laundry Aides, Activities 
Assistants, Social Services Employees, Medical Records Employees, Receptionists and 
Admissions Coordinators employed by the Employer at its 2490 Court Street, Redding, 
California facility; excluding all other employees…guards and supervisors as defined by the Act.

4. At all material times, since January 21, 2011, based on Section 9(a) of the Act, the 
Union has been the exclusive collective bargaining representative of the above described 
Service and Maintenance Unit.

5. The following employees of the Respondent constitute a unit (the Unit) appropriate for 
the purposes of collective bargaining with the meaning of Section 9(b) of the Act (the Licensed 
Vocational Nurses Unit):  All full-time and regular part-time Licensed Vocational Nurses; 
excluding all other employees, office clerical employees, guards, managers, and supervisors as 
defined by the Act.  

6. At all material times, since January 21, 2011, based on Section 9(a) of the Act, the 
Union has been the exclusive collective bargaining representative of the above described 
Licensed Vocational Nurses Unit.

7. The Respondent did not violate the Act as alleged in the complaint.  
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On these findings of fact and conclusions of law and on the entire record, I issue 
the following recommended21

ORDER

The complaint is dismissed in its entirety.  

Dated at Washington, D.C.  December 31, 2012

_______________________
      Gregory Z. Meyerson
   Administrative Law Judge 

                                               
21 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and 

Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed 
waived for all purposes.
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